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STATEMENT OF THE | SSUES

1. Wiether Loren Romine, a mnor, qualifies for coverage
under the Florida Birth-Rel ated Neurol ogical Injury Conpensation
Plan (Pl an).

2. |If so, whether Petitioners' recovery, through settl enent
of a civil action for nmedical mal practice against the treating
obstetrician and hospital, bars them fromrecovering benefits
under the Pl an.

PRELI M NARY STATEMENT

On June 14, 2001, John Rom ne and Rebecca Ronine, as parents
and natural guardians of Loren Romne, a mnor, filed a petition
(claim with the Division of Adm nistrative Hearings (DOAH) for
conpensation under the Florida Birth-Related Neurol ogical Injury
Conpensation Plan. Pertinent to this case, apart fromaverring
that Loren suffered an injury conpensable under the Plan, the
petition included the follow ng allegations regarding a prior
civil action:

8. Prior to filing this claimfor N CA
benefits, Petitioners brought a nedical
negl i gence cl ai m agai nst the Hospital and
Dr. Shakfeh arising out of allegations of

i nadequate i nfornmed consent for the VBAC
procedure and failing to recognize and
appropriately respond to signs of inpending
uterine rupture during the | abor itself.
That tort case was filed in Hernando County,
Case No. 99-857-CA-01 on April 12, 1999.
Bot h defendants raised affirmati ve defenses
that they were imune from suit pursuant to
Florida Statute Section 766.303. Petitioners



replied to that affirmative defense by

al l egi ng that defendants were barred from
claimng imunity by failing to provide
adequate notice to the Ronmi nes of their
participation in the NNCA Plan. Prior to any
ruling on the nerits on that or any other
related matter, the Petitioners and the tort
def endants agreed to settle the underlying
tort claimfor discounted suns of noney
intended to conpensate LOREN ROM NE for her
future wage | osses and her intangible
damages, neither of which would normally be
covered by N CA anyway, and preserving the
famly's rights to now seek NI CA conpensation

9. Petitioners claima right to recover N CA
benefits herein in spite of their prior tort
settlenent, pursuant to the holding in
Glbert v. Florida Birth Related Injury
Conpensati on Associ ation, 724 So. 2d 688
(Fla. 2d DCA 1999). Petitioners acknow edge
that there was an amendnent to Florida
Statute 8766.304 in 1998, stating that,

" . . An action may not be brought under
§766 301-316 if the claimant recovers or
final judgment is entered.” Petitioners
contend that this provision is inapplicable
as to this claimfor nunmerous reasons,
including without limtation, Petitioners
have not recovered any of the danages which
woul d ot herwi se be avail abl e under NI CA, so

t here has been no "recovery."” Reading this
anmendnent in any way other than as to prevent
a doubl e recovery for the sane danages, would
be an unconstitutional retroactive
deprivation of LOREN s substantive rights to
t hese benefits which had accrued to her on
the date of her birth.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
June 18, 2001. N CA reviewed the claimand on August 31, 2001,

filed its response to the petition. In its response, N CA denied



conpensability and averred, inter alia, that Petitioners were

barred under the provisions of Section 766.304, Florida Statutes,
fromrecovering conpensation under the Plan by virtue of their
settlenment with the treating obstetrician and hospital

By notice dated October 19, 2001, a hearing was schedul ed
for January 17, 2002, to resolve whether Loren's injury was
conpensabl e under the Plan, as well as the defenses raised by
NI CA.

Prior to the hearing, the parties agreed that the cl aimand
affirmati ve defenses be resolved on a stipulated record. That
record consisted of a Joint Stipulation of Facts (wth exhibits),
filed January 14, 2002, a First Supplenent to Joint Stipulation
of Facts (with exhibits), filed January 16, 2002, and a Second
Suppl ement to Joint Stipulation of Facts (with exhibits), filed
January 16, 2002. Mreover, at hearing, the parties agreed that
t he nmedi cal records filed with DOAH on June 14, 2001, be received
into evidence as Joint Exhibit 1. No wi tnesses were called, and
no further exhibits were offered.

The transcript of the hearing was filed January 31, 2002,
and, at their request, the parties were accorded until
February 20, 2002, to file proposed final orders. Consequently,
the requirenent that a final order be rendered within 30 days

after the transcript has been filed was waived. Rule 28-



106.216(2), Florida Adnministrative Code. Both parties elected to
file such a proposal, and they have been duly consi dered.

FI NDI NGS OF FACT

Findings related to conpensability

1. John Rom ne and Rebecca Rom ne are husband and wife, as
wel |l as the natural parents and court - appoi nted guardi ans of the
property of Loren Rom ne (Loren), a mnor.

2. Loren was born January 26, 1998, at Col unbi a Regi onal
Medi cal Center - Cak Hill, a hospital |ocated in Brooksville,

Her nando County, Florida, and her birth wei ght exceeded 2,500
grans.

3. The physician providing obstetrical services at Loren's
birth was Sam r Shakfeh, MD., who, at all tinmes material hereto,
was a "participating physician” in the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan, as defined by Section
766. 302(7), Florida Statutes.

4. Pertinent to this case, coverage is afforded by the Plan
for infants who have suffered a "birth-rel ated neurol ogi cal
injury," defined as an injury to the brain . . . caused by oxygen
deprivation . . . occurring in the course of |abor, delivery, or
resuscitation in the i medi ate post-delivery period in a
hospital, which renders the infant permanently and substantially
mental ly and physically inpaired.” Section 766.302(2), Florida

Statutes. See also Section 766.309(1)(a), Florida Statutes.



Here, the parties have stipulated, and the proof is otherw se
conpelling, that Loren sustained a "birth-rel ated neurol ogi cal
injury," as that termis defined by the Pl an.

Findings related to the settlenent of the civil action

5. On Decenber 29, 1998, the Romne famly served a Notice
of Intent to Initiate Litigation, pursuant to Section 766. 106,
Florida Statutes, on Dr. Shakfeh and Col unbi a Regi onal Medi cal
Center - Qak HIl. At the conclusion of the 90-day pre-suit
screeni ng period, both the doctor and the hospital denied the
claimand on April 12, 1999, the Romne famly filed suit against
the doctor and the hospital in the Crcuit Court of Hernando

County. That case was styled John Romi ne and Rebecca Roni ne, as

parents and next friends of Loren Romne, a mnor, and John

Rom ne and Rebecca Ronine, individually, Plaintiffs, v. HCA

Health Services of Florida, Inc., d/b/a Colunbia Regional Medical

Center - Oak Hill, and Samr Shakfeh, M D., Defendants, Case No.

99-857- CAO1- Law.

6. Both the doctor and the hospital denied liability and
rai sed, as an affirmative defense, Plan imunity. Petitioners
replied to that defense, and alleged that the doctor and the
hospital failed to provide notice as required by the Pl an.
Section 766.316, Florida Statutes.

7. On Novenber 29, 2000, the hospital filed a Motion to

Abate the civil action until the Romnes filed a petition for



Pl an benefits with the Division of Adm nistrative Hearings and an
adm ni strative | aw judge had resol ved whet her Loren had suffered
a conpensable injury and whet her the doctor and the hospital had

conplied with the notice provisions of the Plan. O Leary v.

Fl orida Birth-Rel ated Neurol ogical |njury Conpensati on

Associ ation, 757 So. 2d 624, 627 (Fla. 5th DCA 2000) ("All

questions of conpensability, including those which arise
regardi ng the adequacy of notice, are properly decided in the
adm nistrative forum")
8. The Motion to Abate was never set for hearing, and the
case proceeded to nediation on Decenber 7, 2000. Follow ng
nmedi ati on, the Romine famly, the doctor, and the hospital, as
wel |l as the doctor's and the hospital's nal practice insurance
carriers, reached an agreenent to settle the civil suit. The
settlenment provided for an inmedi ate cash paynent to John Rom ne,
Rebecca Rom ne, and Loren Rom ne, and the purchase of annuities
for each of them The total present value of the settlenment was
$5, 250, 000.
9. The witten agreenent between the Rom nes and the
hospital included the follow ng stipul ation:
The parties agree that no part of the
Settlement is intended to inpair in any
manner plaintiff's rights to pursue N CA
benefits nor is it intended to be a rel ease
of any NI CA benefits that may be due

plaintiffs. It has always been and remains
the position of the Defendant that this claim



is covered by NICA. The Defendant agrees
that it will take no action and refrain from
doi ng anything to defeat or disparage
plaintiff's NICA claimin any way .
The witten settlenment agreenent between the Rom nes and the
doctor contained a simlar stipulation.

10. On or about January 18, 2001, the Romnes filed a
Petition for Approval and Apportionnment of Settlement |nvolving
Mnor in the civil suit. And, on or about January 23, 2001, the
Guardian Ad Litemfiled a witten report with the court, and
reconmmended approval of the settlenment and apportionnment of the
settl enent as proposed by the Rom nes.

11. A hearing was held before the trial court on
January 26, 2001, and on the sane date the trial court entered an
order granting the Petition for Approval and Apportionnent of
Settlenment. The order further provided, as foll ows:

3. Nothing about this settlenent is intended
by the parties or this Court to limt or
reduce the anount of conpensation which may
be recoverable by the Petitioners or LOREN
ROM NE in a subsequent N CA proceedi ng, or
from any ot her governnental program or
private health insuror

12. N CA was not a party to the settlenent agreenents
entered into between the Romne famly and the heal thcare
providers, nor was it advised of and nor did it participate in

the hearing on the Petition for Approval and Apportionnent of

Settl enent.



13. After the settlenent was approved by the trial court,
the settlenment funds were disbursed to the Rom nes and rel eases
were exchanged. Petitioners filed their claimfor benefits under
the Plan on June 14, 2001, seeking actual expenses for, inter
alia, Loren's nedical and hospital care, and a | unp sumaward to
M. and Ms. Rom ne of $100, 000.

CONCLUSI ONS OF LAW

Juri sdiction

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedi ngs. Section 766.301, et seq., Florida Statutes.

Conpensability

15. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-rel ated neurological injury clains" relating to births
occurring on or after January 1, 1989. Section 766.303(1),

Fl ori da Stat utes.

16. The injured "infant, his personal representative,
parents, dependents, and next of kin," may seek conpensation
under the Plan by filing a claimfor conpensation with the
Di vision of Adm nistrative Hearings. Sections 766.302(3),
766. 303(2), 766.305(1), and 766.313, Florida Statutes. The

Florida Birth-Rel ated Neurol ogical Injury Conpensation



Associ ation, which adm nisters the Plan, has "45 days fromthe
date of service of a conplete claim. . . in which to file a
response to the petition and to submt relevant witten
information relating to the issue of whether the injury is a
birth-related neurological injury." Section 766.305(3), Florida
St at ut es.

17. If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimnt, provided that the award i s approved
by the adm nistrative |law judge to whom the cl ai m has been
assigned. Section 766.305(6), Florida Statutes. [If, however,

NI CA disputes the claim as it has in the instant case, the

di spute nust be resolved by the assigned adm nistrative |aw judge
in accordance with the provisions of Chapter 120, Florida
Statutes. Sections 766.304, 766.307, 766.309, and 766. 31,

Fl ori da Stat utes.

18. In discharging this responsibility, the adm nistrative
| aw j udge rmust make the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) Whether the injury clained is a birth-
rel ated neurological injury. If the claimnt
has denonstrated, to the satisfaction of the
adm nistrative | aw judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or nechani cal
injury and that the infant was thereby

rendered pernmanently and substantially
mentally and physically inpaired, a

10



rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in the
course of | abor, delivery, or resuscitation
in the i medi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teaching hospital supervised by a
participating physician in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital.

Section 766.309(1), Florida Statutes. An award may be sustai ned
only if the admnistrative |aw judge concludes that the "infant
has sustained a birth-related neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

19. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), Florida Statutes, to
mean:

injury to the brain or spinal cord of a
live infant weighing at | east 2,500 grans at
birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inpaired. This definition shall apply to
live births only and shall not include
di sability or death caused by genetic or
congeni tal abnormality.

20. Here, it has been established that the physician who

provi ded obstetrical services at birth was a "participating

11



physician," as that termis defined by the Plan, and that Loren
suffered a "birth-related neurological injury," as that termis
defined by the Plan. Consequently, the adm nistrative | aw judge
is required to make an award of conpensation unless, as all eged
by NICA, Petitioners are barred from pursuing an award by virtue
of their settlenment of the civil suit. See Sections 766.304 and
766.31(1), Florida Statutes.

The statutory bar to recovery (Section 766.304, Florida Statutes)

21. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Plan (the "Plan") was enacted by the Legislature to
address "a perceived nedical mal practice . . . crisis affecting
obstetricians and to assure the continued availability of

essential obstetrical services." Humana of Florida, Inc. v.

McKaughan, 652 So. 2d 852, 855 (Fla. 2d DCA 1995), and Section

766.301(1), Florida Statutes. As enacted, the Plan "establishes
an adnministrative systemthat provides conpensation on a no-fault
basis for an infant who suffers a narrowy defined birth-rel ated

neurol ogical injury." Humana of Florida, Inc. v. MKaughan,

supra, at page 855, and Section 766.301(2), Florida Statutes.

22. The Plan is a substitute, a "limted no-fault
alternative,"” for common law rights and liabilities. Section
766. 316, Florida Statutes. See also Section 766.303(2), Florida

Statutes, and Florida Birth-Rel ated Neurol ogical |njury

Conpensati on Associ ation v. MKaughan, 668 So. 2d 974

12



(Fla. 1996).

by the Pl an, Subsection 766.303(2) provides:

23.

(2) The rights and renedies granted by this
pl an on account of a birth-rel ated
neur ol ogi cal injury shall exclude all other
rights and renedi es of such infant, his
personal representatives, parents,
dependents, and next of kin, at comon |aw or
ot herwi se, agai nst any person or entity
directly involved with the | abor, delivery,
or imredi ate postdelivery resuscitation
during which such injury occurs, arising out
of or related to a nmedical nalpractice claim
wWith respect to such injury; except that a
civil action shall not be forecl osed where
there is clear and convincing evidence of bad
faith or malicious purpose or willful and
want on di sregard of human rights, safety, or
property, proved that such suit is filed
prior to and in lieu of paynent of an award
under ss. 766.301-766.316. Such suit shal
be filed before the award of the division
beconmes concl usi ve and bi ndi ng as provi ded
for in s. 766.311.

Regar di ng the excl usi veness of the renedy afforded

Wth but two exceptions, the Plan forecloses any civil

action against a N CA participant when the injury is of the type

defined in Section 766.302(2), Florida Statutes. See Barden v.

Haddox,

is prescribed by Subsection 766.303(2),

695 So. 2d 1271 (Fla. 5th DCA 1997). The first

exception

whi ch permts a civil

action "where there is clear and convincing evidence of bad faith

or malicious purpose or willful and wanton disregard of

rights,

safety, or property." Not abl y, such suit nust

prior to and in |lieu of paynent of an award under ss.

13

hunman

be "fil ed



766. 301-766. 316." The second exception is based on an
interpretation of Section 766.316, which provides:

Notice to obstetrical patients of
participation in the plan.--Each hospital
with a participating physician on its staff
and each participating physician, other than
residents, assistant residents, and interns
deened to be participating physicians under
S. 766.314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Plan
shall provide notice to the obstetrica
patients thereof as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se explanati on of a
patient's rights and |imtations under the
pl an .

24. In Galen of Florida, Inc. v. Braniff, 696 So. 2d 308,

309 (Fla. 1997), the Suprene Court observed that:

Thi s | anguage nakes clear that the
pur pose of the notice is to give an
obstetrical patient an opportunity to nmake an
i nfornmed choi ce between using a heal thcare
provi der participating in the NICA plan or
using a provider who is not a participant and
t hereby preserving her civil renedies .

Consequent |y, the Court concluded that:

. . as a condition precedent to invoking
the Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Plan as a patient's excl usive
remedy, heal thcare providers nust, when
practicable, give their obstetrical patients
notice of their participation in the plan a
reasonable time prior to delivery.

Stated differently, where notice is not given, Plan inmmunity is

not a defense to a civil action. See also Braniff v. Gl en of

14



Florida, Inc., 669 So. 2d 1051, 1053 (Fla. 1st DCA 1995)("The

presence or absence of notice will neither advance nor defeat the
claimof an eligible N CA claimnt who has decided to i nvoke the
NICArenedy . . . . Notice is only relevant to the defendants
assertion of NI CA exclusivity where the individual attenpts to
invoke a civil remedy.")

25. Apart fromthe foregoing exceptions, the Plan is
designed to foreclose any civil action against a N CA partici pant
when the injury is of the type defined in Section 766.302(2),
Florida Statutes; however, the Plan "is not w thout defects.”

Central Florida Regional Hospital, Inc. v. Wagner, 656 So. 2d

491, 493 (Fla. 5th DCA 1995). Pertinent to this case, the Wagner
court succinctly described the problemcomonly associated with
i npl enentation of the Plan, as foll ows:

: Cl ai s under the act are comrenced by a
"claimant” who files a petition seeking
conpensation. The Division of Admnistrative
Hearings . . . is charged with providing the
adm ni strative hearings for the participating
health care providers and the cl ai mant.

§ 766.305, Fla.Stat. (1993). Cdainmants are
defined by section 766.302(3):

(3) "daimant" neans any person who files
a claimpursuant to s. 766.305 for
conpensation for a birth-rel ated neurol ogi cal
injury to an infant. Such a claimnmy be
filed by any | egal representative on behalf
of an injured infant; and, in the case of a
deceased infant, the claimmay be filed by an
adm ni strator, personal representative, or
ot her legal representative thereof.

15



In the instant case, the persons
defined as claimants under the statute have
taken the position that their infant's
injuries do not qualify or they have el ected
not to nmake a claimunder the act. The
def endants di sagree that the injuries do not
qualify, but are unable to initiate
adm ni strative proceedi ngs because they do
not fit the statutory definition of clainmant
and no provision is nmade el sewhere for them
to initiate proceedi ngs under the act.

Since the nature of the injuries causing the
death of the plaintiffs' infant is disputed
and apparently cannot be resol ved w t hout
factual findings, and, since no claimas been
filed with the Division, the circuit court
cannot abate or dism ss the action brought by
the plaintiffs w thout determ ning whether
the injuries are neurological in nature.

But, how must the circuit court proceed to
determne this issue? The circuit court has
deni ed the defendants' request for a pre-
trial evidentiary hearing to determ ne the
nature of the injuries. That denial |eaves
the issue to be resolved by the jury
requested by the plaintiffs.

* * *

The trial court's denial of petitioners’
notions is affirnmed because we have found no
authority for the proposition that the trial
court lost or was required to relinquish
jurisdiction to an adnministrative agency to
resol ve the dispute over the nature of the
injuries.

ORDER ON MOTI ON FOR
CERTI FI CATI ON

BY ORDER OF COURT:

ORDERED t hat the notion to certify question
as one of great public inportance filed by

16



David C. Mowere, et al., pursuant to Florida
Rul e of Appellate Procedure 9.030(a)(2)(A)(v)
is hereby granted and we certify the

i dentical question presented in Humana of
Florida, Inc. v. MKaughan, 652 So. 2d 852
(Fla. 2d DCA 1995):

DCES AN ADM NI STRATI VE HEARI NG OFFI CER HAVE
THE EXCLUSI VE JURI SDI CTI ON TO DETERM NE
WHETHER AN | NJURY SUFFERED BY A NEW BORN
| NFANT DOES OR DOES NOT CONSTI TUTE A "Bl RTH-
RELATED NEUROLOG CAL | NJURY" W THI N THE
MEANI NG OF THE FLORI DA Bl RTH- RELATED
NEUROCLOG CAL | NJURY COVPENSATI ON PLAN,

SECTI ONS 766. 301- 316, FLORI DA STATUTES
(1993), SO THAT A CIRCU T COURT I N A MEDI CAL
MALPRACTI CE ACTI ON SPECI FI CALLY ALLEG NG AN

| NJURY QUTSI DE THE COVERAGE OF THE PLAN MUST
AUTOVATI CALLY ABATE THAT ACTI ON WHEN THE
PLAN' S IMMUNITY | S RAI SED AS AN AFFI RVATI VE
DEFENSE PENDI NG A DETERM NATI ON BY THE
HEARI NG OFFI CER AS TO THE EXACT NATURE OF THE
| NFANT" S | NJURY?

In Central Florida Regional Hospital, Inc. v. Wagner, 672 So. 2d

34 (Fla. 1996), the court answered the question, as follows:
"Since we have already answered the identical question in the

negative in Florida Birth-Related Neurological Injury

Conpensation v. MKaughan, 668 So. 2d 974 (Fla. 1996), the

district court decision is approved.”

26. The sem nal case of Humana of Florida, Inc. v.

McKaughan, 652 So. 2d 852 (Fla. 2d DCA 1995), approved Florida

Bi rt h-Rel at ed Neurol ogi cal |Injury Conpensati on Associ ation v.

McKaughan, 668 So. 2d 974 (Fla. 1996), and its progeny G| bert v.

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensation

Associ ation, 724 So. 2d 688 (Fla. 2d DCA 1999), precipitated the

17



anendnents to Sections 766.301 and 766. 304, Florida Statutes, at

issue in this case, and discussed infra. Consequently,

cases,

commonly referred to as the McKaughan |itigation,

t hese

provi de

insight to the Legislature's intent when it anended Sections

766. 301 and 766. 304.

27.

Pertinent to this case, the history of the MKaughan

litigation was described by the court in Glbert, as follows:

This litigation began in January 1992 when
Jai mes McKaughan and Darl ene McKaugan- Lack,
M chael's parents, filed a nedica

mal practice action against WIlliamL. Capps,
M D., Kenneth Sol oman, M D., and their

pr of essi onal associ ati ons, and Hunana of
Florida, Inc., d/b/a Humana Wnen's Hospit al
Tanpa. The suit alleged that the defendants’
negl i gence caused M chael to suffer injuries
at or near the tinme of his birth on May 19,
1989, which rendered hima quadriplegic with
substantial nental inpairnment. Dr. Capps
provi ded the obstetrical services during

M chael's birth, and Dr. Sol oman provi ded
neonatal care subsequent to the birth. The
def endants asserted, as affirmati ve def enses,
that the suit was barred by virtue of the
Plan's statutory provisions affording an
exclusive adm nistrative renmedy for infants
who sustain birth-rel ated neurol ogi cal

i njuries.

The trial court stayed the action and
directed the McKaughans to file a petition
for benefits under the Plan. They did so,
but alleged in their petition that M chael
had not suffered a birth-rel ated neurol ogi cal
injury as defined by the Plan. 1In that
proceedi ng, the adm nistrative |aw judge
dism ssed the petition, finding that

it would be rather anomal ous
to accede, as suggested by the

18



circuit court, and accept the
petition, as filed, where the
petitioners have the burden of
denmonstrating entitlenent to
benefits under the Plan, but
propose to prove a negative:
that they are not entitled to
such benefits. Section
766.309(1)(a).

The nedi cal mal practi ce defendants, who had
been granted |l eave to intervene in the

adm ni strative proceedi ng, together with the
Fl orida Birth-Rel ated Neurol ogical Injury
Conpensati on Associ ation (NI CA), appeal ed
that decision to this court.

I n Humana of Florida, Inc. v. MKaughan, 652
So. 2d 852 (Fla. 2d DCA 1995) ("MKaughan |"),
this court affirmed the dism ssal, holding
that the issue of the exclusive renedy of the
Pl an was the proper subject of litigation and
determ nation in the circuit court as an
affirmati ve defense in that action. W
certified the issue to our suprene court. In
Florida Birth-Rel ated Neurol ogical Injury
Conpensation Ass'n v. MKaughan, 668 So. 2d
974 (Fla. 1996) ("MKaughan I1"), the suprene
court approved our decision, holding that the
Pl an does not vest exclusive jurisdiction in
an administrative hearing officer to
determne if an injury suffered by a newborn
infant is covered by the Plan when the Plan's
provisions are raised as an affirmative
defense to a nedical nal practice action in
the circuit court.

The action in the circuit court then resuned,
where Humana filed a notion to appoint a
guardian ad litemfor Mchael. The notion
all eged that a conflict of interest existed
bet ween M chael and his parents on the issue
of whether he had suffered a birth-rel ated
neurol ogical injury covered by the Pl an.

Ri chard G | bert was appointed as the guardi an
ad [itemon May 7, 1996. On May 16, 1996, he
filed an adm nistrative petition on Mchael's

19



behal f for Plan benefits. However, the claim
was abated by order dated July 8, 1996,
pendi ng a Florida Suprenme Court decision on
the issue of pre-delivery notice of N CA
partici pation.

The civil action then proceeded towards a
schedul ed trial date of April 14, 1997.

Prior totrial, a settlenent was reached with
Humana and Dr. Capps. During the trial,

Dr. Soloman settled. There was no judicial
determ nati on of the defendants' affirnmative
def ense.

The stay on the guardian's admnistrative
petition was lifted on July 30, 1997, and on
August 12, 1997, the guardi an advi sed the
agency that he wished to proceed with his
claim N CAthen filed its "Response to
Petition and Mdtion for Final Summary Order”
wherein it asserted that the guardian's claim
was wai ved or otherw se barred by the
settlenent of the civil action. The

adm nistrative |l aw judge ordered the parties
to provide a stipulated record, which they
did. In pertinent part, that stipulation
provi ded:

1. Mchael was a born-alive infant at
Humana Wnen's Hospital, a participant in the
Pl an.

2. The physician providing the obstetrical
services during Mchael's birth was
Dr. Capps, a participant in the Plan.

3. At or hear the tinme of Mchael's birth,
he suffered a fracture of his cervica
vertebra, a transected spinal cord, and other
neur ol ogi cal injuries.

4. Mchael's parents instituted a nedi cal
mal practice action where the defendants
asserted, as affirmative defenses, the claim
was barred by the Plan's statutory
provi si ons.
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5. The civil action was settled. The
trial court dism ssed the action with
prejudi ce without a resolution of the
defendants' affirmati ve defenses. The
guardi an participated in the settlenent as
guardian ad litem The trial court did not
make a judicial determnation that M chael
suffered a birth-related injury as defined by
t he Pl an.

The stipulation went on to identify the
foll owi ng di sputed issues of fact:

1. \Whether Mchael did in fact suffer a
"birth-rel ated neurological injury" as
defined in section 766.302(2), Florida
Statutes (Supp. 1988), so as to entitle him
to benefits?

2. |If not barred by the settlenent of the
civil action, how nmuch conpensation is to be
awar ded?

Thereafter, [on Decenber 4, 1997] the
adm ni strative |law judge entered his "Sunmary
Final Order of Dismssal"” determ ning that
M chael's claimwas barred by the doctrine of
el ection of renedies and that to permt the
petition to proceed would thwart the purpose
of the Pl an.

28. In Glbert, the court resolved that a clai mant coul d
recei ve the proceeds of a settlenent with the defendant physician
and hospital in a civil suit and still pursue a claimfor
benefits under the Plan. The court expressed its reasoning as
fol |l ows:

The sol e issue is whether the obtaining of
benefits as a product of a civil action
forecl oses access to Plan benefits. The
answer is yes if that action resulted in a

factual determination that the infant was not
a NI CA baby. Conversely, if an
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adm nistrative petition results in a
determnation that the infant is a N CA baby,
a civil action is foreclosed. The renedies
are nmutual ly exclusive, but only upon a
determ nati on of whether the infant is a N CA
baby. That is the core issue of both the
civil action and the adm nistrative petition.
To maintain the civil action and avoid the
excl usi ve renedy provisions of section

766. 303(2), Florida Statutes (Supp. 1988),

t he McKaughans al |l eged that M chael was not a
NI CA baby. The resulting settlenent of that
action, although it may inply that assertion
to be true, fell short of such a

determ nation, by adm ssion or otherw se.

The issue remains open to determ nation, as
if neither the civil action nor the

adm ni strative proceedi ng had been commenced.

The court further noted that the facts of G lbert did not fit
within the | aw of election of renmedies, and that the Legi sl ature,
at the tine the Glbert claimwas filed, had not incorporated an
el ection of renedies clause.?!

29. In 1998, after the McKaughan decision, and while
G | bert was pending before the appellate court, the Legislature
adopted Chapter 98-113, Laws of Florida, which anmended Secti ons
766. 301 and 766.304, Florida Statutes. Chapter 98-113, Section 6
provided that "[t]he anmendnents to sections 766.301 and 766. 304,
Florida Statutes, shall take effect July 1, 1998, and shall apply
only to clains filed on or after that date and to that extent
shal |l apply retroactively regardl ess of date of birth."

30. Pertinent to this case, the anendnents (underlined) to

Sections 766.301 and 766.304 were, as follows:
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766. 301 Legislative findings and intent.--

(1) The Legislature nakes the follow ng
findi ngs:

(d) The costs of birth-rel ated neurol ogi ca
injury clains are particularly high and
warrant the establishnent of a limted system
of conpensation irrespective of fault. The

i ssue of whether such clains are covered by
this act nust be determ ned exclusively in an
adm ni strative proceedings.

* * *

766. 304 Admnistrative |law judge to
determine clains.--The adm nistrative | aw

j udge shall hear and determine all clains
filed pursuant to ss. 766.301-766.316 and
shall exercise the full power and authority
granted to her or himin chapter 120, as
necessary, to carry out the purposes of such
sections. The admnistrative |aw judge has
exclusive jurisdiction to detern ne whether a
claimfiled under this act is conpensabl e.

No civil action nmay be brought until the
determ nati ons under s. 766. 309 have been
made by the adnministrative |law judge. |If the
adm nistrative |law judge determ nes that the
claimant is entitled to conpensation fromthe
association, no civil action nay be brought
or continued in violation of the
excl usi veness of renedy provisions of s.
766.303 . . . . An action nay not be brought
under ss. 766.301-766.316 if the cl ai mant
recovers or final judgnent is entered .

31. Here, the claimfor benefits was filed June 14, 2001.
Consequently, the amendnents apply to this case. Chapter 98-113,

Section 6, Laws of Florida, and O Leary v. Florida Birth-

23



Rel at ed Neurol ogi cal I njury Conpensati on Associ ation, 757 So. 2d

624 (Fla. 5th DCA 2000).

32. By the anendnents to Sections 766.301 and 766. 304, the
Legi slature reacted "adversely to the result reached in
McKaughan, " and mandated that coverage be resol ved exclusively in

the adm nistrative forum O Leary v. Florida Birth-Rel ated

Neur ol ogi cal Injury Conpensati on Associ ation, supra, at page 627.

Addi tionally, by anending Section 766.304 to provide that "[a]n
action may not be brought under ss. 766.301-766.316 if the
cl ai mant recovers or final judgnment is entered,” the Legislature
evidenced its intent to adopt an election of renedies clause to
avoid future clains such as those pursued in Glbert. 1In all, by
the anendnents to the Plan, the Legislature evidenced its
intention that "[t]he adm nistrative |aw judge has excl usive
jurisdiction to determ ne whether a claim. . . is conpensable,"”
that [nJo civil action nay be brought . . . [or continued, if
Plan exclusivity is raised as a defense] until the determ nations
under s. 766.309 have been resolved by the administrative | aw
judge,” and that if a claimant persists and "recovers or final
judgnent is entered" she or he may not pursue an award under the
Pl an.

33. Notw thstanding the anendnents to Sections 766.301 and
766. 304, Petitioners contend that this claimis controlled by

G lbert and, since they settled their civil suit before it was
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resol ved whether Loren was a NI CA baby, they are entitled (as in
G lbert) to pursue NI CA benefits. Essentially, Petitioners
contend that they are entitled to pursue the relief that existed
on the date of Loren's birth (January 26, 1998), and that to
apply the anendnents to Sections 766.301 and 766. 304 as of the
date the claimwas filed (June 14, 2001), as prescribed by
Chapter 98-113, Section 6 Laws of Florida, would be an
unconstitutional retroactive deprivation of their substantive
rights. Here, given the clear and unanbi guous | anguage chosen by
the Legislature, Petitioners' contention nust be rejected.

Abranson v. Florida Psychol ogi cal Association, 634 So. 2d 610,

612 (Fla. 1994) (" Adm nistrative agenci es have the authority to
interpret the | aws which they adm nister, but such interpretation
cannot be contrary to clear |egislative intent."), and Hughes v.

Variety Children's Hospital, 710 So. 2d 683 (Fla. 3d DCA 1998) (An

agency is not allowed to render an interpretation of a statute
which is contrary to the express terns of the statute).
Moreover, the constitutionality of the Legislature's action is
beyond the jurisdiction of the adm nistrative | aw judge to

address. See Pal m Harbor Special Fire Control District v. Kelly,

516 So. 2d 249 (Fla. 1987)(An adm nistrative agency has no power
to declare a statute void or otherw se unenforceabl e), and Cook

v. Florida Parole and Probation Conm ssion, 415 So. 2d 845 (Fl a.

1st DCA 1982) (The Division of Adm nistrative Hearings does not
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have jurisdiction to dispose of constitutional issues in a
proceedi ng pursuant to the statutory section governing
determ nation of rules by hearing officers.)

34. Finally, Petitioners contend that if the change to
Section 766.304 is to be applied retroactively to them that the
word "recovers"” should be narrowmy construed to include only
t hose damages recovered in the civil suit that otherw se woul d
have been recoverable under the Plan, so as to prevent a double
recovery. N CA argues, however, that there has been a recovery,
as that termis used in Section 766.304 by virtue of the
settlenent, regardless of how the Petitioners in the underlying
civil suit chose to characterize the settlenent proceeds.

35. Here, it nust be resolved, as contended by N CA, that
by settlenent of the civil suit Petitioners have recovered, as
that termis used in Section 766.304. Notably, the Legislature
did not choose to narromy define the term"recovers," although
the Legislature could easily have done so had it so chosen.?
Consequently, the adm nistrative |aw judge is not authorized to
narrowy define the term"recovers,"” as Petitioners suggest.

Abranson v. Florida Psychol ogi cal Association, supra, and Hughes

v. Variety Children's Hospital, supra. See also Lee v. &Gulf G

Corp, 148 Fla. 612, 4 So. 2d 868 (1941)(In construing a statute,
the court must assune that the Legislature used particul ar

wor di ng advi sably and for a purpose.) WMoreover, as heretofore
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noted, it is apparent that, by enacting the anendnents to
Sections 766.301 and 766. 304, the Legislature reacted adversely
to the result reached in MKaughan, and intended to adopt an

el ection of remedies clause to preclude a repeat of Gl bert.

Brannon v. Tanpa Tri bune, 711 So. 2d 97, 100 (Fla. 1st DCA

1998) ("[T] he legislature is presuned to know the judici al
constructions of a | aw when enacting a new version of the law ")

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat, given the provisions of Section 766. 304,
Florida Statutes, Petitioners may not pursue a cl ai munder
Sections 766. 301- 766. 316, Florida Statutes, and the petition
filed by John Rom ne and Rebecca Rom ne, as parents and natural
guardi ans of Loren Romine, a minor, is dismssed with prejudice.

DONE AND ORDERED this 1st day of April, 2002, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

27



Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 1st day of April, 2002.

ENDNOTES
1/ In Glbert, at page 691, footnote 1, the court observed:

1. The Plan was first proposed by the 1987
Acadeni c Task Force for Review of the

| nsurance and Tort Systens. See Gl en of
Fla., Inc. v. Braniff, 696 So. 2d 308 (Fla.
1997). In its Novenber 6, 1987, report, the
Task Force recommended adoption of a no-fault
conpensation plan for birth-rel ated
neurological injuries simlar to the then
new y-enacted Virginia Plan (1987 Va. Acts
Ch. 540). I1d. 1In 1990, the Virginia plan
was anmended to include, in relevant part, the
follow ng provision in its exclusivity

cl ause, § 38.2-5002:

D. Notwi thstanding anything to the
contrary in this section, a civil action
arising out of or related to a birth-rel ated
neurol ogi cal injury under this chapter,
brought by an infant, . . . shall not be
forecl osed agai nst a nonparticipating
physi cian or hospital, provided that (i) no
partici pating physician or hospital shall be
made a party to any such action or related
action, and (ii) the commencenent of any such
action, regardless of its outcone, shal
constitute an election of renedies, to the
exclusion of any claimunder this chapter
oo 1990 Va. Acts Ch. 535 (enphasis
added). In 1993, the Florida Legislature
anended the Plan. See Ch. 93-251, Laws of
Fla. (1993). Anmong ot her changes, the
| egislature reduced the tine to file a Plan
petition fromseven years to five years.
However, the legislature did not incorporate
an election of renmedi es cl ause |ike
Virginia' s statute.
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In 1998, however, the legislature did anend
section 766.304 to provide . . . [inter alia
that] [a]n action may not be brought under
Ss. 766.301-766.316 if the claimant recovers
or final judgnment is entered .

As di scussed infra, the amendnents to Section 766.304 only
applied to clains filed on or after July 1, 1998. Consequently,
the anendnents did not apply to and were not addressed in

Gl bert.

2/ Simlarly, like the Virginia plan discussed supra, the

el ection of renmedi es provision adopted by the Legislature does
not narrowy define the phrase "or final judgnent is entered,” to
i ncl ude only those occasions on which the plaintiff prevails or
to preclude recovery of only those danages recovered in the civil
suit that would ot herw se have been recoverabl e under the Pl an,
SO as to prevent a double recovery.
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Col unmbi a Regi onal Medical Center-Qak Hill
11375 Cortez Boul evard
Spring Hll, Florida 34606

Ms. Charl ene WI | oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counsel
Depart nment of |nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the Agency Cerk of the
Division of Adm nistrative Hearings and a second copy, acconpani ed
by filing fees prescribed by law, with the appropriate District
Court of Appeal. See Section 120.68(2), Florida Statutes, and

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensati on Associ ation
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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